Chapter 9
Is the Filer a Public Charity or Private Foundation?
All section 501(c)(3) nonprofits are either private foundations or nonprivate foundations. The term “private foundation” is a technical term
and relates to the kind of nonprofit an organization is and the nature
of its support and not to the fact it is a philanthropy. (We will refer to
a non-private foundation as a “public charity.”) This distinction
between private foundation and public charity is important since, from
a nonprofit’s standpoint, it is usually undesirable to be a private
foundation. For example, as noted below, there are some significant
limits on making contributions to private foundations, and private
foundations are generally prohibited from doing any lobbying and must
pay a small excise tax on net assets.
The distinction can also be significant for those who wish to find out
about nonprofits. For most 501(c)(3) nonprofits, the fact that they
have qualified as public charities means that they receive support
(mostly financial) from a wide, or at least fairly wide, range of private
sources and government agencies. And, groups that receive financial
support from many sources are usually thought well of by many people
and this is surely something important to know about a nonprofit that
one is evaluating. Furthermore, the fact that many support a group
usually means that a good number are to some degree monitoring its
activities and this may provide comfort to those considering supporting
the organization.
Thus, a reader of the Form 990 may want to know whether the filer is
a private foundation or public charity. Question 1 of Part IV of the
core Form 990 on page 3 asks, in effect, whether the filer is a public
charity and if so directs the filer to complete Schedule A. Part I of
Schedule A shows whether the filer is a private foundation. It provides
a number of lines (Lines 1-11) with brief descriptions of different kinds
of entities, each of which is not a private foundation. The filer is
instructed to check the box that applies to it. By reviewing Part I, one
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can determine whether the filer is a public charity, and, if so, what
kind of public charity it is.
Schedule A, Part I:

Generally, there are three types of public charities (i.e., non-private
foundations). First, there are those entities that are per se public
charities because of their very nature and that do not have to show a
wide base of public support (a specially defined term explained below),
such as churches (Line 1), schools (Line 2) and hospitals (Line 3).
Second, there are those groups that are not per se public charities but
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are public charities because they do receive broad public support
(Lines 7 and 9). Finally, there are those groups that may not receive
wide public support but are supporting organizations to groups that
are public charities (Line 11). (Part I also lists (Lines 4, 5, 6 and 10)
several other kinds of groups (e.g., a government unit, community
trust, etc.) that are not private foundations. Because they are fairly
uncommon, to save time we will not cover them. Information can be
found about these groups in the Instructions to Schedule A’s Part I.)
Most filers are the second type of public charity, namely, those that
receive broad public support and check the box at either Line 7 or Line
9. For a group to so qualify as a public charity, a fair amount of its
support must be “public support.” The question of what constitutes
public support is quite complicated in its details. For our purposes, a
general idea of what the term means will suffice. There are two kinds
of public charities that qualify under this category. For one kind
(which is described under section 509(a)(2) of the Code), public
support includes contributions from individuals, grants from
government agencies and exempt function income. (Exempt function
income includes such items as tuition or ticket sales). For the other
kind (which is described under section 509(a)(1) of the Code), public
support includes contributions from individuals and grants from
government agencies, but not exempt function income. In both cases,
for contributions to qualify as public support, they cannot be too large.
These rules are elaborated upon later in this chapter.
Part II of Schedule A on page 2 is where a filer shows the nature and
amount of its support. It does so for the past five years. The key line
to look at is Line 14 that shows the public support fraction based on an
average for the past five years. The public support fraction is the
percentage of a filer’s total support made up by public support.
Generally, the public support fraction must be more than one-third for
a group to qualify as a public charity (although in some cases it can be
lower). Obviously, the higher the public support fraction or
percentage, the broader the support the filer has received and,
consistent with what was said above about the depth of an
organization’s support, this fraction may be of real interest to the
reader of the Form 990. (For those who want to derive more
information and insight on Part II, the Instructions provide a good
guide.)
More about Private Foundations
Some of what follows repeats what has been said above but provides
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more detail for the interested reader.
In the late 1960s, Congress introduced the private foundation rules
into the Internal Revenue Code. Congress was concerned that some
charities were controlled by only a few people who were using these
groups to improperly advance their private interests. In these
circumstances, such charities were abusing their exempt status.
Generally, under the private foundation rules, section 501(c)(3)
groups that receive support from relatively few sources are deemed to
be private foundations, and private foundations are more closely
regulated than those 501(c)(3) groups that are not private
foundations. Usually, these latter groups, which we call public
charities in this text, are 501(c)(3) groups which receive broad public
support.
Generally, if a group is deemed to be a private foundation,
philanthropies will be less likely to make grants to it. Furthermore,
individuals are less likely to contribute to private foundations real and
tangible property and securities not listed on a public market. In
addition, private foundations must pay a small excise tax on their
investment income. Private foundations are also subject to strict selfdealing rules and subject to a virtual prohibition on lobbying activities.
All charities that are exempt from federal income taxation under
section 501(c)(3) of the Code are then classified as public charities or
private foundations pursuant to section 509 of the Code. As just
noted, classification as a public charity or private foundation may be of
critical importance to donors of every kind. 501(c)(3) groups that
qualify under subsection 509(a)(1), (2) or (3) of the Code are not
private foundations. 1 (Otherwise stated, they are public charities.)
509(a)(1) groups are divided into (1) what we refer to as per se
organizations, namely, schools, churches, and hospitals, and (2) those
organizations which normally receive a substantial part of their support
from what is referred to as public support. For the latter group, public
support consists of support from governmental agencies and
community foundations and contributions from the general public to
the extent that they do not exceed 2% of total support. In effect a
fraction is set up, called the public support fraction, and if the public
support fraction is 1/3rd or more, the group passes the “mechanical”
public support test and needs show no more. If, however, the group
has a public support fraction of more than 10% but less than 33 1/3%,
A 501(c)(3) group that qualifies as a public charity under subsection 509(a)(1), (2)
or (3) is still a 501(c)(3).

1
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and it can show sufficient “facts and circumstances” pointing to its
public nature, such as conducting a program to garner boarder public
support, having a board made up of governmental officials and letting
its facilities be used by the public, it will pass the public support test
and qualify as a 509(a)(1) group. Note that for 509(a)(1) groups,
exempt function income (e.g., income from tuition or ticket sales) and
capital gains are excluded from both the numerator and denominator
of the public support fraction. Unusual grants, such as a one-time
start-up grant, are also excluded from the numerator and denominator
of the public support fraction. As noted above, organizations that are
public charities under 509(a)(1) check the box at Line 7 of Schedule
A’s Part I.
509(a)(2) groups are organizations that normally receive a substantial
part of their support from exempt function income, grants from
governmental agencies and contributions from the public. Here are
some of the ways a 509(a)(2) differs from a 509(a)(1) group: For a
509(a)(2) group, the numerator of the public support fraction includes
gross receipts from exempt function income in both the numerator and
denominator. Note, however, that if any such exempt function receipt
exceeds $5,000 or 1% of total support for the year, it will not be
included in the numerator to the extent of such excess. (Exempt
function income refers to income a filer receives for performing its
exempt function, such as a school charging tuition or a theatre selling
tickets, or a social service group charging fees for its services.)
Furthermore, the public support fraction must equal at least 33 1/3%,
i.e., no 10% “facts and circumstances” test is available. In addition,
investment income plus certain net unrelated business income for a
509(a)(2) group cannot exceed 33 1/3% of support. Finally, for a
509(a)(2) group, contributions from “disqualified persons” are not
included in the numerator. Disqualified persons include directors and
officers or family of such persons and “substantial contributors.” A
substantial contributor is anyone who has contributed an aggregate
amount of more than $5,000 if such amount is more than 2% of total
contributions received by the organization before the close of its fiscal
year. Note that it is 2%, etc., of all contributions ever received by the
organization rather than 2% total of support received during the
taxable year, as is the case under 509(a)(1). As noted, organizations
that are public charities under 509(a)(2) check the box at Line 9 of
Schedule A.
We have noted that so long as an organization normally receives the
right amount of public support, it will qualify as a public charity. An
organization will be considered as normally receiving such support for
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its current year and the next one if, for the five years immediately
preceding the current year, it met the applicable public support test.
Schedule A Part II:
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Part II of Schedule A by columns and rows shows the nature of
support the filer qualifying under 509(a)(1) has received for the past
five years. Line 14 reports the filer’s public support fraction
(percentage). If it is 33 1/3% or higher, the filer can be assured of
being a public charity for the next two years. If the filer’s public
support fraction is 10% or more but less than 33 1/3%, but claims to
have passed the “facts and circumstances” test, it will mark the box
at Line 17 and explain in Part IV of Schedule A how it met the “facts
and circumstances” test. In these circumstances the filer can also be
assured of being a public charity for the next two years.
Similar to Part II of Schedule A, Part III by columns and rows shows
the nature of support the filer qualifying under 509(a)(2) has received
for the past five years. Line 14 reports the filer’s public support
fraction (percentage). If it is 33 1/3% or higher the filer can be
assured of being a public charity for the next two years. Recall that
for the 509(a)(2) there is no “facts and circumstances” test.
As noted above, a high public support fraction means that the filer
receives support from a wide variety of public sources and a reader
may take this as an indication of broad support for the group.
In terms of avoiding private foundation status, it doesn’t really matter
whether a 501(c)(3) qualifies as a 509(a)(1) or a 509(a)(2).
509(a)(1) has the advantage of not having to meet the 33 1/3% public
support test. Since, if a group has a public support fraction of at least
10% and meets the facts and circumstances test, it will qualify as a
public charity. On the other hand, if a group with a good amount of
exempt function income, such as a theater will receive from ticket
sales, it might qualify under 509(a)(2), since 509(a)(2) takes into
account exempt function income into the equation.
509(a)(3) groups, called supporting organizations, are attached to
509(a)(1) or (a)(2) groups. Generally, these groups must be set up to
benefit and must be controlled by the supported organization, i.e., the
509(a)(1) or (a)(2) groups to which they are attached. 509(a)(3)
groups do not need to meet any public support test and at the same
time enjoy all the advantages of a public charity.
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